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EDITORIAL NOTES. 
Witten tite werld is so upside-down in its affairs, and lawyers are im- 
portuned to become interested in new methods of Court procedure, and 
practice, or in new ideas in politics, ete., it is refreshing to some, no doubt, 
to meditate on other subjects. One likes, for example, to steal away 
from all these questions, just as from exhausting trials in Court, and to 
take up a good classic instead, and have the mind saturated with old Hor- 
ace, or Cicero, or Shakespeare, or even that not too modern but highly 
interesting set of volumes known as Campbell’s “Lives of the lord Chan- 
cellors.” To read about the world of travel and strange customs in the 
“National Geographic” is also a wondrous change for the mind and illum- 
inating to whoever has not personally seen the originals of its charming 
ustrations. How litthe we know, in fact, of what is going on in distant 
parts of this small world! Even in our own country there 1s more to learn 
than we have gathered from our school books and newspapers. ‘The writ- 
er was much impressed recently to read of what a great future we are 
likely to possess in supposed-to-be-barren Alaska. Who knows what law- 
yers may not flock there some day? We could even spare some now from 
New Jersey. A journey along its shore as a tourist gives no adequate con- 
ceptions of a tithe of the possibilities, or even magnitude, of that territory. 
When all the little, or seemingly great, things of to-day are forgotten, we 
are likely to be confronted with new impressions of the wealth of this now 
Insignificant portion of our national domain. lew realize now that, as 
stated by a recent authority : 

“Alaska has the same latitude as Denmark, Norway, Sweden and Fin- 
land and similar climatic conditions. The same development may be ex- 
pected in Alaska that has obtained in those Scandinavian countries, 1n- 
creased and intensified by her enormously great latent resources. The 
Scandinavian countries have 16,000 square miles under cultivation and 
75,000 square miles in grazing. Our Department of Agriculture has classi- 
fied 60,000 square miles in Alaska as suitable for cultivation, located most- 
ly in the Susitwa, Tanana and Kuskokwin valleys, with an additional 100,- 
000 square miles suitable for hay and grazing, and another 100,000 square 
miles of reindeer range. This estimate makes available for agricultural 
purposes 260,000 square miles of the 566,446 square miles which constitute 
Alaska’s total area. Alaska’s annual output of gold is already $20,000,000. 
Misheries produce nearly as much; it has the richest and largest copper de- 
posits in the world; it has coal deposits equaling those of Pennsylvania and 
West Virginia in quality and surpassing them in volume. The Seandinav- 
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lan countries have 12,000,000 population and 14,000,000 head of live stock. 
Applying the same ratio to the available lands of Alaska would give her a 
population of 30,000,000 with 50,000,000 live stock.” 


Just for a change of thought, we have noted above what, probably, 
few of our readers have clearly known. Ours is truly a great country. 
But not population and not immensity make a really great nation. It is, 
instead, the character of its people, and its willingness to serve other na- 
tions and to preserve its own soul. It was Virgil who said: ‘The noblest 
motive is the public good.” In these times an improved motto would be 
Che noblest motive is the world’s good. 

However others may view the matter, and conscientiously so as we 
Must suppose, we think there is a great deal of false reasoning in many 
ot the propositions made by puble men concerning the true method of 
dealing with public uulity corporations. “Take, for example, the ever re- 





ct topic of the Pubhe Service Railway: What is a reasonable valua- 
th its property, including franchises, and what is a fair return upon 
such valuation? One class would tix its valuation upon its actual value 
over a score of vears ago when it was constructed. Another would guess 
at its value and fix a low rate per cent., not over six, as its proper earnings. 


This is the rate per cent. the new Governor would have fixed and by Leg- 
islative enactment. Other similar schemes, all demonstrably tending to 
outlaw the Company, are or have been proposed. As we have frequently 
Te Journal has no financial interest whatever in bonds or stocks of 
his Company and has never been asked, or had it intimated that it ought, 
say a word on the subject of fair or unfair treatment of it. But it is 
sta State-wide institution of permanent value to the public, and it 
should be treated fairly in all respects. The jitney business 1s clearly eat- 
Ing Into its profits: the wage earners connected with it are another source 


tf diminution ot meome. Its stockholders are thousands of men and 
women who had no part in the so-called “watering” of its stock years 
ago, it that happened, as perhaps it did, and new stockholders will be 


sought for in vain if present efforts are successful to so influence legisla- 
tion or the Utility Board as to reduce the dividends paid to less than any 
good investment in other directions will produce. No one of good sense 
lesires to see the sheritf or a receiver in charge of a corporation whose 
husiness is so intertwined with almost every household and business in 
Jersey. It seems to us that the Utility Board, 
State Courts and the common sense of most of our people can be 
ted to see to it that a fair income is permitted to this Company and that 
isiness shall be fairly conducted with a view to good public service. 


subtect of the proposed integration of the Bar in each State is 
xening considerable interest. As is stated by that wide-awake “Jour- 


he American Judicature Society” in a brief article elsewhere repro- 
1} ections urged as a thing of course. But the mat- 
ter rthy of seri us attentio , and as much so in New Jersey as else- 

re. Ve should lke to hear from some of our leading attorneys what 
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EDITORIAL 67 


Another subject coming to the front is that of Conciliation, or, if one 
likes the term better, Arbitration Courts, in every county of a State. ‘There 
are many reasons why such a Court should be established. Business men 
who have small accounts to collect, not to speak of laborers who have small 
wages due them, find it impossible to compel such accounts to be paid if 
the debtor ignores them, because of the costs incident to usual litigation. If 
an account amounts to $50, $100 or more, it may pay to take the case to a 
regular Court. But if below $50 what is likely to be left, even in case of a 
judgment, after payment of Court costs and lawyer’s fees?’ All business 
men know this, and the poor man feels it to his sorrow. It 1s one of the 
causes for the general fecling that litigation is too expensive to be indulged 
in. Reputable lawyers understand this, and are not likely to complain if 
such Courts are established. They do not live on small collections, and 
can well afford to ignore them. We print on other pages the North Da- 
kota Conciliation law, so our readers may see what that is. In our last 
number we gave the rules regulating the Arbitration Court of America. 
We understand some bill in the present Legislature aims at the same re- 
sults, but, not having seen its text, cannot comment upon It. 


Recently the Prosecutor of Essex County received a report from the 
Superintendent of Ilections that an investigation of the late registry lists 
in the county showed that 161 voters were allowed to register twice. Said 
the superintendent: “Ll am of the opinion that there was no intention to 
deliberately violate the law, but if these duplicate registrations were not 
discovered by the bureau and there was any intent to ‘pad the list’ and 
those registered twice were allowed to vote twice, these fraudulent votes 
might determine an election in the event that it should be a close election. 
It is very evident that there existed a laxity of knowledge on the part of 
certain members of the district boards as to the lines of their respective 
districts. | am of the opinion that sufficient instruction is not given the 
members, many of whom serve each year for the first time. In those cases 
where some of the members have had experience it appears to be an utter 
disregard of what is required.” 

Clearly there is something wrong in election matters when the fore- 
going can occur. Were no one allowed to register without subscribing to 
an oath as to residence, age (over 21), etc., there would be a means to hut 
out fraudulent voters and to bring them to justice. It would not be a 
hardship on any voter to require an oath, but, as we have heretofore said, 
there is no reason why one’s exact age need be given. It should be sutn- 
cient to have the age stated to be “over 21 years.” This, at least, would 
please women voters. 


The Governor, in a special message to the Legislature, suggests the 
licensing of coal dealers. The licensing of real estate brokers is probably 
a good measure, as it enable those guilty of improper practices to be com- 
plained against and their licenses taken away. Perhaps the tendeney 1s 


\ 

, 
? 11° 
But 


too great to require license for business; most kinds do not require tt. 
z i 
1 ans 


there is much to be said in favor of having the coal dealers licensed and 
held responsible, if that would result, for exorbitant profits in handling 
fuel, as the latter is an absolute public necessity. [ft the licensing could go 


one step higher, however, so that middlemen and coal compamtes and oper- 
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ators could be licensed and held to tair profits, the ends reached would be 
wider in application. Coal is too dear and everybody knows it. Were it 
not tor polities the United States Government could safely be entrusted 
with the ownership and operation of all coal mines, but the experiment of 
the Government dealing with the railroads during the War has not left a 
good odor behind it, and the public certainly look askance at ederal own- 
ership of any utilities. Hlowever, the coal question must be met in some 
way, and, what that way is, is a fair subject for the consideration of all 
thoughtful minds. That there 1s a coal combination, general and local, 1s 
well understood. How is it to be defeated: 


Much as there may be unusual and revolutionary in such a move- 
ment as overthrew the government, so to speak, of Italy, there are certainly 
some points in the plattorm of the Fascisti to admire. A recent careful 
review of matters in that country gives these points as having a sound basis 
of justice: “Mussolini is in power as Premier with a program whose first 
article is “Capital cannot get along without labor nor can labor get along 
without capital; no privileges for the former, no privileges for the latter, 
but justice for both: whose third article is ‘Only hard work can redeem 
us; Whose fourth article is, ‘Debts of money are debts of honor ;’ whose 
sixth article is, ‘Property and contracts are inviolable; whose seventh arti- 
cle is, ‘Every man has a right to work but no man has a right to strike 
against the interests of the nation ;’ whose eighth article is, ‘Sacrifice makes 
the wheels of history turn; in sacrifice must be your only joy ;’ whose ninth 
article is, ‘Society is tounded on duties and not on rights ;’ whose tenth 
article is, "fo love one’s country 1s as necessary as to love one’s mother.’ 
for three vears Italy has been asleep under the influence of drugs admin- 
istered in small but constant doses from Moscow. Mussolini has awakened 
[taly. People now go about their work in a cheerful and contented man- 


er. The spirit of mutual courtesy and toleration exists in relations be- 


veen one class and another. [very one appears to be smiling and happy 
In the sire 

The Legi-lative mill is grinding out its grist of good and bad bills 

the usual manner. That many bills should go into the waste basket 

goes without saving. It ts always so, and not less so at this present ses- 

heretotore. One newspaper suggests that two-thirds of the 


res proposed should be scrapped. Very likely. Bills, for example, 
tate Board ef Builders: a Board of [Examiners to regulate 
e ot naturopathy (if many of our readers know what that is) ; 


I 

poard to license shorthand reporters ; to extend tenures of office in small 
thices ; regulate the closing of shoe repairing shops; to increase 

mittee clerks in the Legislature, etc., etc., are among the class that we 


uppo-e our legislators would be ashamed to introduce, or to think 
Untortunately there is a craze, especially on the part of new 
he Legislature, to introduce bills which one person wants and 
ot need. ITs it to secure the name of having intro- 
mething: We suspect so. A good Governor, however, will never 
h bills to become laws by his approval. 


\Ve have often urged, and now repeat the desire, that our subscribing 
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EDITORIAL 69 


patrons, especially in the lower part of the State, should advise us of the 
deaths, removals or other important data about other members of the Bar. 
Krom time to time, by a round-about method, months after a lawyer of 
good character and a substantial practice in one of our southern counties 
dies, we learn of it, by a note from an executor or former clerk, saying, 
“Please discontinue the subseription of Mr. ‘Jones,’ as he is deceased, hav- 
ing passed away last Spring,” or as the date may be. We desire promptly 
to know of such an event, so we can prepare a proper obituary wale for our 
columns. There are, also, aaa events than the sad one of death occ urring 
in the professional business of members of the New Jersey Bar, and they 
ought to be noted. We cannot glean all such items from ne newspapers 
we happen to read, and which, of necessity, because of the Law JourRNAL’s 
donucile, is in the north-central portion of the State. 

A correspondent calls our attention to an article im the “New York 
Law Journal” of Dec. 28th last, by Mr. Joseph L. Prager, on the subject 
of proposed remedies for “the Law’s delay.” Naturally the article is spec- 
ially applicable, in good part, to the congested condition of the Courts of 
New York State. In New Jersey the congestion 1s hardly apparent, except 
in our densely populated counties. ‘The writer’s remedy is thus stated: 

“Discourage unnecessary litigation. This can be done by increasing 
the amounts allowed as taxable costs and giving additional allowances to 
the prevailing party to cover in full his costs and legal expenses, thus mak- 
ing litigation more expensive for the losing party. Under our present sys- 
tem of allowances for costs to the successful party dishonest debtors are 
encouraged to litigate rather than to pay their just debt lor example: 
A has a bona fide claim against B for $5,000, upon which ie demands pay- 
ment. [Bs owes the money, but does not want to pay. He knows that if A 
brings suit it will take a few years before the case is reached for trial. He 
can put off the day of judgment by serving an answer, putting A to his 
legal proof. He may also be able to interpose technical defense and raise 
questions of law. He feels that he has everything to gain and very Ii 
to lose by litigating. He knows he can always settle by getting the other 
side to waive the small item of costs, and the only risk he runs is that he 
may have to pay a few dollars costs. On the other hand, the plaintiff is 
almost always ready and willing to take the full amount due him and to 
waive the costs. It is to plaintiff's advantage to take such a settlement, be- 
cause the Court could not allow him the amount it would cost to have the 
case tried. It is because of this situation that such defendants can gen- 
erally force a favorable settlement. Suppose, however, the defendant, in 
the event of plaintiff's recovery, would have to make good to the plaint itt 
his entire expenses in connection with the litigation, meluding his attor- 
ney’s fees! Would this not deter him from refusing to pay his just debt ? 
Why should not the successful party be indemnified in tull tor hts actual 
costs and disbursements in connection with the In igation in all cases? Why 
should he not have a full and just measure of reliet- 

We vive the foregoing as “food for thought.” Sometimes, no doubt, 
the proposal would work justice. Sometimes. especially on mc 338 jury 
verdicts, it would not work justice. The matter of costs in severe! - liti- 
gated causes 1s always a subject of concern to the parties, and the solutiot 
of the question how to give satisfaction, or how really to discourage un- 


necessary litigation, is one not easy to seek. 
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Senator Whitney, of Morris county, has a bill in the State Senate to 
reduce the expenses of the Legislature. The Senator said respecting its 
object: “The expenses of the Legislature are excessive for a State of our 
size. We have about 113 employees for eighty-one members of the Legis- 
lature. If they all attended at once there wouldn’t be room for any one to 
work. In many cases, officers and employés are appointed on a political 
basis only and without the slightest regard for efficiency. Stenographers 
are appointed who couldn’t even work a typewriter, much less take short- 
hand. ‘These methods have resulted in the expenses of our State Legisla- 
ture being almost twice as much as other States of the same population.” 
Very true, but the chance of the passage of his bill, as proposed, through 
both Houses we should consider to be nihil. 

The cleaning out of the eight-men Board of State Highway Commis- 
sioners by Governor Silzer undoubtedly met with public approval, and so 
did his proposition to replace it by a Commission of three only, although 
one supreme head, providing it consisted of a first-class engineer of the 
highest character, would, in our judgment, be still better. Any small 
Commission is better than a large one. Politics ought never to enter into 
the question of road building, and we regret to notice that many members 
of our Legislature for a time allowed politics to influence their opinion of 
what, it would seem, was a really non-political and fair proposal on the 
Governor’s part. Since the foregoing was written the Legislature determ- 
ined on a four-men Commission. It is not an improvement on what the 
Governor proposed. 


THE NORTH DAKOTA 1921 CONCILIATION LAW. 


North Dakota in 1921 enacted what is called “An Act to Provide for 
Conciliation of Controversies,” ete. This law has just been held constitu- 
tional in Klein v. Hutton by the Supreme Court of that State in an interest- 
ing opinion. The Act, after the title and enacting clause is as follows: 

1. Conciliation Boards Created.—It shall be the duty of District 
Court Judges to establish a Conciliation Board in each county of their 
respective districts within ninety days from the taking effect of this act. 
leach such Conciliation Board shall consist of such number of Conciliators 
as the District Court Judge of such county shall determine and he shalt 
have power to increase the number thereof and to remove Conciliators at 
his pleasure, but at no time shall there be less than six members nor more 
than twelve members on any such board. These members shall not in- 
clude the County Court Judge, who shall be an ex-officio member of the 
Conciliation Board for his county. 

2. Eligibility and Compensation.—|-very person having the qualifica- 
tions of a voter shall be eligible for appointment as Conciliator for the 
county in which he resides. Any member of the bar who acts as Concilia- 
tor shall not thereafter appear, in any subsequent proceeding, on behalf of 
either party to any controversy submitted to him as Conciliator. “The mov- 
ing party to any controversy shall pay to the Conciliator a summons fee of 
twenty-five cents in all cases involving a sum of ten dollars or less, and 
fifty cents in cases involving a sum of over ten dollars. In every case 
where conciliation is effected the acting Conciliator shall be entitled to re- 
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ceive for his services the sum of one dollar where the amount of contro- 
versy is ten dollars or less, and two dollars where the amount is over ten 
dollars and less than one hundred dollars, and two per centum of the 
amount involved where the amount is over one hundred dollars; said 
amounts to be assessed against cither party, or part against each, at the dis- 
cretion of the Conciliator. Provided that when two or more Conciliators 
participate in a hearing a like fee shall be paid to each of them. 

3. Appointment and Oath.—Conciliators shall be appointed and re- 
moved by order of the District Court Judges for the counties in which 
they reside, entered upon the docket of the district for each county. With- 
in ten days from the date of their appointment, and before entering upon 
the discharge of their duties, they shall take an oath of office prescribed by 
the Judge appointing them. 

4. Organization —The District Court judge shall be chairman ex- 
officio of the Conciliation Board in each county of his district. He shall 
call such meetings of Conciliators as he shall deem proper, preside over 
such meetings and instruct Conciliators in respect to their duties. Upon 
his request any such Conciliator shall make report to him in writing of 
his official acts. 

5. Conciliation Proceedings Prerequisite to Process—<After the ex- 
piration of said ninety days no process shall be issued in commencement 
of a civil suit by any justice of the peace or by any other trial Court un- 
less the moving party shall file in Court a certificate of a Conciliator show- 
ing that an attempt has been made to effect a settlement of the claim and 
that such attempt has failed; but the foregoing shall not apply to actions 
known as provisional or remedial remedies, actions involving title to or 
possession of real estate and suits involving over $200. Provided, how- 
ever, that any District Court Judge in chambers may in a particular in- 
stance, on a proper showing, direct the issuance of any such process in any 
trial Court without recourse to conciliation proceedings. 

6. Application for Conciliation.—Any person presuming to have any 
civil claim not specified as an exception in Section 5, before commencing 
suit, shall request one of the Conciliators for the county in which he re- 
sides, or in which the person complaining [complained of] resides, to act 
as Conciliator. Thereupon such Conciliator, if qualified and able to act, 
shall summon by letter or telephone or personally the party complained of 
to appear before him at a certain time. Upon the hour set for such con- 
ciliation hearing, if the parties are present, it shall be the duty of the Con- 
ciliator to hear the parties and their witnesses and to endeavor to effect an 
amicable settlement of the controversy agreeable to law and equity. Con- 
ciliators may, in their discretion, administer oaths and require statements 
under oath. They shall make no record of the evidence adduced, and no 
parts of the proceedings shall be admitted as evidence, or considered at the 
trial of the case, and no Conciliator shall be competent as a witness in re- 
spect thereto in any subsequent proceeding, 

7. Change of Venue.—At the time of the first hearing and before 
proof has been submitted by any party, the parties may by mutual agree- 
ment elect to submit their controversy to another Coneiliator than the one 
first selected; and in such case the first Conciliator shall dismiss the pro- 
ceedings and make no record of [or] report thereof. 

8. Continuances.—Conciliators shall have power to continue their 
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hearings from time to time to meet the convenience of the parties. 

Q. Coenetltaters May Sit TPogether.-Conethators shall have power 
to request the assistance of other Conetliators of their county im any con- 
aliation proceedings, and in case two or more Conciliators officiate in re 
spect to any controversy any one of them may certity the proceedings on 
behalf of all 

lO. = Conethators Not Obliaed to Serve. — No Conciliator ts obliged to 
act in any given controversy, and shall not act if he has any interest m the 
controversy or is a member of the immediate family of cither of the par- 

In case no Concihator convenient to the mov- 
1 the County Judge of that county shall act as 


Ing party is obtainable. then 


Conethiator. 
11 Coneilrator’s Report.—In every case in which a Coneiliator shall 
Frorthwith certitv to the District Court for his county the 


shall f th 


1 
les, Unless consent is given. 
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terms of the agreement, it any be effected. The report shall describe the 
clarmant’s demand and embody the terms of settlement, bearing the signa- 
tures of the parties. It shall be entered upon the docket of the District 


neeforth shall have the full force and etfeet of a judement of 
but shall be subject to any terms concerning its satisfaction 


he said court, bu hla 

which the parties shall have agreed upon, and subject to the lawful orders 
of the Judge tor such District Court. 

12. | ie lar In case the party complained of shall fail to 
the conciliation hearing or tor anv other reason there shall be 
no se controversy by agreement of the partics, then the 
& . e to erther or both parties, upon request, lis certif- 
in-attempt has been made in good faith by the mov- 
J 1 settle oft a controversy, which shall be concisely 
ir the attempt has failed. : 
‘ The parties to all coneihation proceed- 
Ings s ppearin person, except that, for good cause shown, the Concili- 
tor may permut a party to be represented by another person, not a member 


he so represented the party unable to appear shall 
sentative to appear and act for him in effecting a settle- 


by agreement, or by arbitration, if the representa- 
‘bound by the acts of his representative the 
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C won Whenever both parties shall agree 
eir controversy to a Coneiliator for his determina- 
Conceiiator shall receive the evidence and within five 
r rd shall be filed in the District Court for 
red upon the docket as a judgment by award and 
ect of a judgement of such Court. 
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SHOULD THE BAR NOMINATE JUDGES? 


ry method of designation of Judges has yet been put into 
n objected with much force that the great 
tntorm itself as to the qualifications for a po 
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posed to withdraw judicial candidacy from the control of political leaders, 
hu! New York after ten years’ experience has dispensed with the primary 
as to candidates for the Bench. Iexeeutive appointment lias some advan- 
tages but offers much scope for the display of political favoritism. ‘The 
question of long or short terms presents an equal difficulty. A life term 
tends of course to independence, but perchance to too much independence. 
Chief Justice Taft recently said before a committee of Congress that a 
Federal Judge “is apt to think that the people are made for the Courts and 
not the Courts for the people.” 

A constructive suggestion has recently been made by Mr. Amos C. 
Miller of Chicago (“Journal of American Judicature Society,” Augu 
1921), to the effect that Judges shall be appointed by the Governor from 
a list of names to be certified to him by the Justices of the Supreme 
Court. This measure has been embodied in the draft of a proposed new 
Constitution tor Hlinois, and a similar provision is contained in a proposed 
Constitution for Louisiana framed by the Bar Association of that State 
Judicial appomtment by Judges has some elements of novelty, but in New 
Jersey the Vice-Chancellors are appointed by the Chancellor, and the sys- 
tem seems to have given general satisfaction, while the reports of the 
Chancery Court speak for themselves as to the efficiency thereby secured 

There is room for serious question, however, whether the proposed 
system does not remove the selection too wholly into the domain of a small 
circle of public officials. It may be suggested as an amendment that the list 
of candidates certified to the Governor should be the result of a primary 
held by the Bar of the district in which the newly appointed Judge 1s to sit. 
The Bar as a whole is probably far better informed of the qualifications of 
its members for judicial office than are the Justices of the Supreme Court. 
The members of the Bar constitute a class vitally interested in the appoint- 
ment of qualified Judges, and are the representatives of future litigant 
even more vitally interested. It is consonant with the modern ideal of the 
independence of the Bar that it should have the privilege of designating 
those of its number worthy of preferment to judicial station. Under such 
a system, also, the correction of ill advised appointments is possible. Th 
term of office may in such a case safely be made short, for the Bar as a 
whole would never refuse reappointment to a Judge who has “made good,” 
while a Judge whose judicial service is not satisfactory to the majority 
of the Bar of his district cannot be gotten out of office too quickly. There 
may be reasons why a Judge should be made independent of popular dis- 
pleasure ; there is none why he should be independent of the dissatisfac- 
tion of the majority of the lawyers who practice before him.—Law Notes, 


Vol. XXV, No. 8. 
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sills to integrate the Bar will be tscdiaed in a number of legisla- 
tures early in 1923. This is as it should be. These bills will create issues 
and legislative struggles will ensue. It is to be hoped that the Assoctations 
sponsoring these bills will be victorious, but even if all should tail, still a 
great deal of good will be done. 

The widespread interest in the organization of the Bar ts indicative ot 
a new spirit in the profession. A sense of solidarity is being evolved 
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Heretofore the responsible element of the Bar has been satisfied with a 
laissez taire philosophy and the irresponsible minority has traded on the 
mmunity thus conferred. 

The feeling is growing now that the profession cannot afford to con- 
tinue partly decent and partly rotten. It has got to clean house and the 
cleaning must start on the inside. If there is validity in the ideas for or- 
ganization now current (and they have worked in every other country), 
and if the profession has enough spirit to fight the thing through, there 
can be no doubt as to the outcome of the struggle. 

Success is not likely to come, in most States, without a fight. This 
idea of Bar integration ts so unlike accustomed facts that it tends at the 
outset to provoke hostility. Most of the staunchest supporters of the idea 
were at first in opposition. Rarely does one find an idea which has to 
make its way against such instant opposition and yet succeeds in convine- 
ing practically all sincere investigators, 

It will be a salutary experience for the Bar Associations to rally their 
strength in a fight for the integration of the profession. Their members 
need to exert themselves for the welfare of the profession and the public. 
In being forced to think upon the issues involved they will come to have a 
better understanding of the position the legal profession should hold as a 
body corporate existing for the holy mission of administering justice. The 
practice of the law is essentially a public service and it can become, as it 
should, the most honored and trusted of the professions. To that end all 
lawyers who have a pride in their work should strive to win for the Bar 
an organization which will permit it to work out its own salvation. Suc- 
cess may not come at first, but if the profession has enough self-respecting 
and public spirited members to deserve success, it will be won in due time, 
and the etfort to advance that time will itself go far to create the substan- 
tial benetits which are sought.—Journal of the Amer. Judicature Society. 


ZANSINGER v. ZANSINGER. 
(In Chancery of New Jersey, Feb. 9, 1923.) 
Controversy Over Fund in Bank as Between Man and Wife—Ewvidence Considered. 
Between John Zansinger, Complainant, and Emilie Zansinger et al., 
Defendants. On bill of husband to compel wife to account for and pay 
back to him moneys drawn by her from a savings bank account. Heard 
on bil! 


m bill, answers and proofs taken in open Court. 
Mr. Edward Stover for Complainant. 

Mr. Morris G. Fredman and Mr. Charles EF. S. Simpson for De- 
lant, Emilie Zansinger. 


rere? 


MEMORANDUM OF CONCLUSIONS. 


STEVENSON, Advisory Master: The controversy is over a fund, 
or what remains of it, amounting originally to $8,377.30 deposited in the 
Hoboken Bank for Savings in the name of John Zansinger, the complain- 

oy Emilie Zansinger, the defendant. 

The parties are Russians. The complainant came from Russia in 
rgtt. He cannot read or write English. The complainant’s wife, the de- 
fendant, came to this country in 1913. ‘The couple, who were not ac- 
quainted in Russia, were married here in 1916. 
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The parties themselves are the principal witnesses in this controversy 
and their testimony in many respects, particularly that of the wife, is un- 
satisfactory. 

The couple had an account which had been opened in the Hoboken 
Bank for Savings in the form above indicated, about five months before 
the transaction with which w ‘have to deal in this case. ‘The defendant, 
the wife, also had an individual account in the Hudson ‘Trust Company, 
and also an individual account in the Hoboken Bank for Savings. 

There is no evidence in this case that the entire fund of over $8,000, 
which was deposited to the credit of this account in the name of John 
Zansinger or temilie Zansinver, was not, at the time of the deposit, the 
absolute property of the complainant. The complainant had recovered 
froma railway company in Virginia the money in question as damages for 
the loss of his legs, for which the railway company was held lial, le, or 
admitted its liability. The complainant and his wife on February 14, 
1921, anticipating the payment of the substantial damages which Mr. 
Moss, a lawyer in New York, had in his possession, went over to New 
York, and the complainant received a check to his own order from Mr. 
Moss for the entire fund. Before starting for New York the complainant 
directed his wife to take the savings bank book containing the account 
above mentioned, and on its face giving each the right to draw, evidently 
in order to be prepared to deposit the check in the Hoboken Savings Bank 
in that account, after procuring the same in New York. 

The testimony of the wife is very unsatisfactory and hardly credible 
in regard to the deposit of this money in the form above stated. She 
testified that her husband gave her the fund outright absolutely. This story 
to my mind is incredible. The wife’s attempted explanation of the reason 
why the fund was not deposited in her individual account is confused, 
somewhat contradictory and greatly weakens the force of her testimony. 
When we depart from the evidence of the documents in this case we are 
involved in many difficulties on account of the ignorance, inaccuracy and 
in some cases apparent untruihfulness of the witnesses, 

The money in question belonged to the husband absolutely. He re- 
frained from having it deposited to the credit of his wife, as he naturally 
would have done if he had intended to make an absolute gift to her 

My conclusion from the whole testimony, with all its contradictions 
and uncertainties, is that the wife has entirely failed to prove any gift of 
the fund by her husband to her. The correct inference, | think, 1s, that 
this was an arrangement which is very commonly made by married cou- 
ples of the class to which these people belong. The husband owns the 
money but subjects it to the draft of his wife whom he trusts, for all 
reasonable purposes connected with their common interests. In- other 
words, the alternative power to draw is a matter of convenience. 

Shortly after the deposit was made the husband and wite quarrelled 
quite violently. It may be noted here in passing that the couple had tfre- 
quently quarrelled, and it would seem to be quite improbable that the 
husband, if he was competent to transact his own business, would donate 
absolutely this large sum of money—large according to his measure— 
to a wife who could abandon him at any time and carry with her practi- 
cally his entire little fortune. 

On February 2tst, a week after this money had been deposited, the 
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defendant, the wife, without notice to her husband, drew $5,000 from this 
account, and with it opened an account in the Jefferson Trust Company of 
Hoboken in the name of [Emilie Zansinger, in trust for Bertha Helen 
Zansinger. Bertha was a child of the couple five years old, and, after re- 
ceiving the check from the lawyer, it appears distinctly that the couple had 
some talk about investing the money in trust for their child, a proposed 
arrangement which was not carried out. 

On March 19th, 1921, the defendant, the wife, drew $4,500 of this 
trust fund so called, disregarding her declaration in trust in favor of her 
daughter, and sent $4,000 of this money to her relatives in Russia. 

On March 5th, the defendant, the wife, drew practically the balance 
from the account in question, amounting to $3,500, which she testified she 
spent all or nearly all within the next year. 

There is a feature of the whole class of cases to which the present 
one belongs which in equity cannot be ignored. Although the husband’s 
contract with the wife is not subject to such radical control in equity as 1s 
the wife’s contract with the husband, nevertheless in all contracts between 
man and wife, whichever is the contracting party, in many cases the con- 
tractual relations between the parties are penetrated by the marital rela- 
tion. The same thing is true, in a measure at least, in the case of gifts 
either from husband to wife or from wife to husband. Where the parties 
are ignorant, easily misled by fear or affection to strip themselves of 
property by way of contract with or gift to a spouse, it seems to me that 
sometimes at least justice cannot be accomplished without disregarding 
the strict law of contracts, or the strict law of gifts as the case may be, 
compelling the married couple to submit to such readjustment of the con- 
tract or the gift as equity and good conscience demand. I-quity must cor- 
rect, it seems to me, in such cases, the mistakes, the blunders and the un- 
fair consequences of a transaction in the form of a contract or a gift, 
which consequences the contracting party of the donor was too ignorant 
or too much under the influence of the marriage relation to anticipate and 
foresee. Is it possible that equity can afford no relief to such a man as 
this complainant, this cripple, who stripped himself according to the con- 
tention of the defendant, of practically all the money he had, over $8,000, 
absolutely gave this entire fund to his wife, and thereby enabled her to 
give half the fund away to her relatives in Russia, whom apparently the 
compl: inant did not know and had no interest in, while she squandered the 
remainder, or in some way applied the remainder to her own use? If the 
principle which [ am referring to is not potent enough of itself in a case 
like this to enable a Court of equity to undo the rash and improvident act 
of the complainant because of the technical rules pertaining to the law of 
vifts infer vivos, applicable alike to all classes of people, then at least the 
principle can have force in determining the fundamental question whether 
the complainant actually had an absolute donative purpose in turning over 
practically all his money in the form of a gift to his wife. 

[ am unable to find that the complainant ever entertained any abso- 
lute donative intention to make this entire fund the absolute property of his 
wife, so that she could send $4,000 of it to her relatives in Russia, and 
pend or squander the balance, nearly $3,500, for her own purposes within 
a year. It is essay difficult to avoid the suspicion that the wife has 
some of this money in her possession somewhere. 
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My conclusion is that the complainant is entitled to a decree requir- 
ing his wife to account for the money which she, without any authority 
from her husband, transferred from the original account in the Hoboken 
sank for Savings, in their names in the alternative, and if the funds now 
on deposit in the wife’s name in the Jefferson Trust Company and in her 
individual account in the Iludson Trust Company are sufficiently ear- 
marked, as | understand they are, the decree will award those funds to the 
complainant. I do not find, however, that the infant, Bertha Helen Zan- 
singer, has been made a defendant in this suit. Before the balance which 
the defendant I¢milie Zansinger deposited in the Jefferson Trust Company 
NINI-—Law Journal. 
on the face of the papers declaring a trust in favor of Bertha can be de- 
creed to belong to the complainant and to be payable to him, this infant 
must be brought into the suit and have her day in Court. 

Perhaps a reference to a master will be necessary to state the ac- 
count: I have not considered this matter nor has it been the subject 
of argument. Counsel by stipulation may simplify the subsequent pro- 
ceedings in this cause. 

The decree may be settled on five days notice. 


METUCHEN REALTY & IMPROVEMENT CO. v. MARTIN. 


(N. J. Supreme Court, Nov. 8, 1922.) 
Interlucutory Judgment by Default—Opening of Same—Damages. 
Case of Metuchen Realty and Improvement Co. v. Harry FF. Martin 
et al. On rule to show cause, before Justices Parker, Bergen and Minturn. 
Mr. Leo Goldberger for Plaintiff. 
Mr. C. C. Hommann for Defendants. 


PER CURIAM: The rule calls on the plaintiff to show cause why 
the interlocutory judgment by default should not be opened as to the de- 
fendant, Bray D. Martin, and said defendant allowed to answer the com- 
plaint, ete. 

It seems to be conceded that the default is ascribable to the attorney, 
and the statute, Sec. 112 of the Practice Act of 1903, is, therefore, invoked. 
This statute, however, does not control the exercise of our discretion. 
Smith v. Livesey, 67 N. J. L.. 269. The judgment itself is not contained in 
the state of the case, but we assume it is in the usual form of an inter- 
locutory judgment where the damages are unliquidated ; the suit being by 
vendees of real estate to recover the reasonable expense of searching title 
and survey, under the statute, where vendor’s title has proved defective. 

No surprise is shown, so there is no cause to open the judgment ex- 
cept under the section cited. When we look for merits, none are made 
plain except on the question of damages. The defendants agreed in writ- 
ing to sell Jands to plaintiff. Plaintiff declined the title because of an al- 
leged right of way which as claimed made the title unmarketable. De- 
fendants brought a bill for specific performance, which was dismissed for 
failure to show good title, but without prejudice to remedy at law. The 
present defendants do not seem to have brought any suit at law; plaintiff 
brought this suit. It is true that the other defendants have answered, and 
so saved their right to test out their alleged defense, which counsel “ap- 
prehends” is the “possibility” of showing that the alleged right of way was 
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in fact ahighway. This seems altogether too shadowy to require the open- 


ing of the default. 

As to damages, plaintiffs, are, of course, put to an inquisition, which 
may be before the Court under present practice, and of which this defend- 
ant is entitled to notice. If he has a cross action as for waste in removing 
sand, there is nothing to prevent him from bringing his own action for that. 

The rule to show cause will be eemarges. 


IN RE ESTATE OF ANDERSON. 


(State Board of Taxes and Assessment, Jan. 9, 1923.) 
Assessment for Taxres—Partnership in New York—Income Tax There Paid Not a 
Personalty Tas 

In the matter of the application of H. Vietor Crawford, Executor of 
the Estate of Charles 1. Anderson, for the reduction of the tax assess- 
ment for the year 1g22 on property assessed in the Town of Montclair, 
County of Essex and State of New Jersey. 

Mr. (george \Whitetield Betts, | Fi. for Petitioners. 

Mr. Wilham FE. Sandmeyer for Respondent. 


Mr. JESS: The assessment sought to be set aside in this proceed- 
ing was levied by the taxing authorities of the Town of Montclair upon 
an interest in a partnership formed and doing business in the State of New 
york. This interest was part of the personal property belonging to the 
estate of Sipaionee L.. Anderson, deceased. The executor contends that this 
property is exempt from taxation under Section 203 of the General Tax 
Act (Revision of 1918), which provides in subdivision 1, paragraph (c) 
that “the personal property owned by citizens or corpori ations of this State 
situate and being out of the State upon which taxes shall have been actual- 
| paid within twelve months next before October first” 


iy assessed and paid 


ai 





shall be saw 8 tro mm taxation. 
It is adt | that the decedent made income tax returns to the State 
t New York the years 1920 and Ig2t and paid a tax based upon said 


returns, which said returns and tax included the income on decedent’s 1n- 
terest in the partnership in que stion. 
The “eh Tax law of New York levies a tax upon all income 


earned within the State of New York from any source whatever, and ap- 
plies to income derived from sources within New York by non-residents of 
that State. The income tax is in addition to all other taxes imposed by 

except that money, ae notes and choses in action and shares of 


k in corporations other than banks and banking associations, subject 
the income tax, are exempted from the personal property tax. 

The appellant argues that the partnership interest of the decedent in 

is a chose in action, and that the New York tax upon the income 
refrom having been substituted for the tax upon the property itself, 
payment of the income tax in New York exempts the property from 
é payment of the property tax in this State, under the provisions of Sec- 
n 203 of the Tax Act above cited. 

‘| ive to Section 202 the effect thus contended for would require a 
construction of the exempting clause that would extend its scope beyond 
the plain limits of the language employed to express the legislative pur- 
pose. This we are not permitted to do. ‘The rule that statutes exempting 
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property from taxation must be strictly construed is well settled in this 
State, as is attested by Little . sowers, 48 N. J. Law 370; Church of the 
Redeemer v. Axtell, 41 N. J. law 117, 120; and numerous other cases. 

The exemption authorized by Section 203 is of personal property 
owned by citizens of this State, situate and being out of the State. 

As the interest in partnership property, which we are here consider- 
ing, is concededly a chose in action, it probably fails to mect the first test, 
namely, that it be property “out of the State.” Upon familiar principles 
the situs of intangible property may readily be found to be the domicile 
of the owner. Section 301 of our Tax Act, indeed, in effect provides 
that the tax on intangible personal property of residents of the State shall 
be assessed in the taxing district where the owner resides, and, further, 
that intangible personal property belonging to the estate of any decedent 
shall be assessed in the taxing district wherein the decedent resided 
the time of lis death. 

The second requirement for exemption set up in Section 203 1s that 
taxes shall have been actually assessed and paid upon the property tor 
which the immunity is claimed. This test is not met in the instant case. 
The payment of a tax in New York upon income, part of which was de- 
rived from the partnership property, was not an actual assessment and 
payment of taxes upon the property itself. Mr. Black, in his book on In- 
come and Other federal Taxes,” 4th I:dition, page 2, section 2, points out 
and cites authorities for his position, that a tax on incomes 1s not a tax 
on property, and that a tax on property does not embrace incomes. A tax 
laid on incomes is different from a tax laid on the property out of which 
the incomes arises 

lranchise taxes, or license taxes, imposed upon certain utility corpor- 
ations in New Jersey, which are in their incidence income taxes, have been 
held by our Supreme Court not to be taxes upon property. The most re- 
cent case in which this question was passed upon was that of Salem & 
Pennsgrove Traction Co. v. State Board of Taxes & Assessment, I17 
Atl. 401. 

It is urged that this construction of the law will result in double taxa- 
tion. Even if that were the probable effect we should still be obliged to 
sustain the tax under review. Duplicate taxation of the same property in 
different forms is not invalid if required by the express terms of the 
statute or by necessary implication. Cooley on Taxation 165; Farmers 
National Bank v. Cook, 32 N. J. Law 347, 353. Since, however, as we 
have pointed out, a tax on incomes is not a tax on the property which 
produces the income, the argument against double taxation is not perti- 
nent to the issue in this case. Moreover, the New York Act express 
provides that taxes, other than income taxes, paid or accrued within the 
taxable year, imposed by any State or taxing subdivision thereot, shall | 
allowed as a deduction trom net income. 

The appeal should be dismissed and the judgment of the Essex Coun- 
ty Board of Taxation attirmed. 


Where a town after notice negligently failed to remove the debris 
from a drain causing the surface or rainwater to flood plaintitt’s premises, 
it was liable for the resulting damage. Pennington v. Town of Tarboro, 
N.C. 113 S. I. 566, 
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IN RE ESTATE OF SHEPARD. 


(State Board of Taxes and Assessment, Jan. 9, 1923.) 
Taxation—Assessment of Personal Property Outside of State When Legal Owners 
are Non-Residents, 

In the matter of the application of The Estate of Mary N. Shepard 
for the cancellation of the assessment for the year 1922 on personal prop- 
erty assessed in the Village of South Orange, County of [Essex and State 
ot New Jersey. 

Mr. Richard P. Whitely for Petitioner. 

Mr. Wilham I. Sandmever for Respondent. 


Mr. JESS: This appeal brings before the Board for review an as- 
sessment on personal property, levied by the village of South Orange 
against the Estate of Marv N. Shepard, deceased. 

The decedent resided in the village of South Orange at the time of 
her death. Under her last will and testament the property im question 
passed to three executors and trustees, none of whom was at that time, or 
at the time of the assessment, a resident of this State. It 1s conceded that 
there was no personal property belonging to the estate or to the executors 
thereof within the jurisdiction of the State of New Jersey on the first 
dav of October, 1921, as of which date the questioned assessment was 


1 

The assessment was based chiefly upon an inventory filed in the office 

of the Surrogate of Essex County, from which it appeared that there was 

personal property belonging to the estate having a value of $91,300, which 

the Essex County Board conceived to be taxable. In directing the assess- 

ment the County Board relied upon Section 301 of the General Tax Act 
Revision of 1918). This section provides, inter alia, that “personal 


property belonging to the estate of any decedent shall be assessed in the 

taxing district wherein the decedent resided at the time of his death, ex- 

‘ept such part of the tangible property thereof as may be actually located 
some other taxing district in this State and assessed therein.” 


Phis section must be read in connection with Section 202 of the Tax 

Let, Which subjects to taxation all property “within the jurisdiction of this 

State.” The purpose of Section 301 1s to fix the place of assessment of 

able properiy in accordance with its location, or the place of residence 

ts owner. It operates only upon persons and property within the jur- 

1 of the State. To construe this section as sustaining the assess- 

ent under consideration would place it in conflict with the well-settled 

principle that the power of taxation in the State 1s limited to persons, 

property and business within the State jurisdiction. Shaffer v. Carter, 
282 UL. S. 37-52; Darcy v. Darcy, 51 N. J. Law 1go. 

It the property sought to be taxed had had a situs in New Jersey on 

late, either by reason of its physical location, or by reason of 

here of its legal owners, or one of them, we should have 

Te: la differe: onclusion. The admitted facts, however, compel us 


Persons who purchase property from a bankrupt with knowledge that 
Leen concealed by him from his trustee in bankruptcy, thereby aid 
heroin the continued concealment thereof, and are guilty as princi- 


Dp Reinstein vy. United States, 4g Am. B. R. 145. 
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IN RE PUBLIC SERVICE RAILWAY CO. 


(State Board of Taxes and Assessment, Jan. 9, 1923.) 
Taxation of Subway of Utility Company—THleld to be Personal Property and 
Untaxable. 


In the matter of the appeal of The City of Newark from the action 
of the Essex County Board of ‘Taxation in cancelling the assessment lev- 
ied for the year 1922 on property of the Public Service Railway Company. 

Mr. Joseph G. Wolber for Petitioner. 

Mr. Kdward Ambler Armstrong for Respondent. 


Mr. JESS: An assessment of $150,000 was levied for the year 1922 
by the City of Newark on property of the Public Service Railway Com- 
pany, known as “the subway.” This consists of a concrete and steel un- 
derground structure through which the trolley cars of the railway com- 
pany enter and leave the Public Service Terminal Building on the east 
side of Park Place in the City of Newark. This subway does not exceed 
one-half mile in length, and was constructed under the authority of an 
act entitled, “An Act to authorize traction or street railway companies to 
construct, maintain and operate terminals in cities of the first class and 
to connect tracks of existing street railway systems therewith.” P. L. 
1913, ?. 126. This Act provides in section 2 as follows: 

“In order to connect the tracks of any existing street railway system 
with any such terminal, it shall be lawful for any company building or 
owning the terminal, and it is hereby authorized to construct a subway not 
exceeding one-half mile in length under any street, avenue, park or other 
public place, upon such terms and conditions as may be prescribed by the 
board of street and water commissioners of such city and approved by the 
Board of Public Utility Commissioners.” 

All of these conditions have been complied with in the construction of 
the subway involved in this appeal. The subway begins on the east side of 
Washington street and is continued through the land of the railway com- 
pany to the westerly side of tH alsey street and thence under the surtace of 
Halsey street, Cedar street, Broad street and Military Park to the easterly 
side of Park Place where it connects with the Public Service Terminal 
Building. The subway consists of steel columns in the centre and a steel 
frame encased in cement with a foundation of cement. From Halsey 
street to Washington street it 1s open and for the rest of the distance it 1s 
covered. The assessment under review is upon that part of the structure 
which extends beneath the public park and public highways. 

On appeal to the Essex County Board of Taxation the assessment 
was cancelled on the ground that the property was exempted from taxa- 
tion by force of Chapter 25 of the Laws of 1919. The correctness of that 
finding is the question to be decided in this proceeding. 

The Act of 1919 imposes an additional franchise tax at the average 
rate of taxation of the State upon the gross receipts of street railway, 
traction, gas and electric light, heat and power corporations using or oc- 
cupying public streets, highways, roads or other public places, tn Heu ot 
taxation of certain property of such corporations. The property thus ex- 
empted from State, county, school and local taxation ts, by the terms of the 
statute, “all personal property,” and “all railways, tracks, rails, tes, lines. 
wires, cables, poles, pipes, conduits, bridges, viaducts, machinery, appara- 
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tus and equipment, notwithstanding any attachment thereof to lands or 
buildings, held and owned by any such corporation.” 

Phe Citw contends that as the word “subway” was not used in the 
statutory enumeration of the property exempted, the rule of striet con- 
struction appheable to exempting statutes applies and thus leaves the 
property im question subject to taxation. 

lt is true that grants of immunity trom taxation must be construed 
Most strictly against the grantee and can never be permitted to extend 
etther mm seope or duration bevond what the terms of the concession clear 
Iv require. Sisters of Charity v. Cory, 73 N. J. Law 69g. It is doubtful 
however, whether this rule of construction ts applicable nats full rigor to 
such an Act as we are here considering. This ts not a statute of exemp- 

in the ordinary sense. Such statutes usually relieve the owner of the 
property exempted from any part of the tax burden with respect to such 
property. The Act of tata, as was pointed out by Mr. Justice Trenchard 
Salem A Pennsgrove Traction Co. v. State Board of Taxes 

Assessment, et al. 117 Ath. p. go. discloses a legislative intent to sub 
stitute in place of the personal property tax an additional franchise tax im 
the nature of a license tax, based upon the gross receipts of certain cor- 

ns using the streets. This tax is in heu of, in substitution for, the 
personal tax. The exemption ts not a gratuity, but a concession in consid- 
eration of the additional tranchise tax. It is not a reduction in the burden, 
t thod of imposing the burden. 

r these reasons we do not teel that the omission of the word “sub- 
way trom the section of the Act quoted conclusively disposes of the ques- 


mereiv a different me 


nswered as it might do in the case of a statute whose sole pur- 
se Was to grant exemption from taxation. 


us is to determine whether the property which 


a ? t ] +e 


” ee - ’” 
s assessed is “personal property,” or a “railway, 

within the ntemplation of Chapter 25 
ways’ the Legislature evidently meant something more than 


ratis and ties, for it includes “tracks, rails, ties,” in its specific enumer- 


t used the term as comprehending an entire 
structure wit the parts essential to its use for the passage of rolling 


stock. [here can be no question that the foundation upon which tracks 
sre laid in a public street are part of the railway. When the railway is 


r r tt street we think it must be held that the structure 
tracks and comprises the way through which the tracks 


er, “subway ts not comprehended within the term “rail- 
t t] nelu-ion that it does fall within the classifi- 


are considering it, is an underground structure 
It has been decided by our Court of Errors and 
sreet railway company owns no interest in the soil of the 


are v. State Board of Taxation, 51 Atl. 67. In that case 
: and Appeals reversed a judgment of the Supreme 
sy <22) tor the reasons set forth in the dissenting opinion de- 

. urs the Court below. In his dissenting opin- 
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“The questions upon which unanimity is lacking are: What does a 
trolley company own in the streets of this State? and how should it be 
taxed therefor? My colleague. think that it owns ‘an interest in the soil 
of the highways over which it passes,’ and that this is real estate, for which 
it Should be taxed at its true value. f think that it owns whatever personal 
property it has lawfully anne xed to the oil of the highway, for which tt 
should be taxed at its true value in its permanent environment,’ 

It follows from: this deci ion that an electric railway’s property in 
public highways is personal property and its attachment to the soil gives 
to its owner no interest which may be taxable as land. What is true of a 
structure built on the surface of the street must be equally true of a struc- 
ture built for the same purpose under the surface. 

The property, therefore, covered by the assessment under review 1s 
personal property, and, as such, is exempt from taxation by virtue of the 
provisions of Chapter 25, Laws of 191g. 

The appeal must be dismissed and the action of the [essex County 
Board of Vaxation affirmed. 


IN RE PUBLIC SERVICE GAS CO., ET AL. 


(State Board of Taxes and Assessment, Jan. 9, 1923.) 
Taxation—Assessment of Personal Property of Public Utility Corporations. 

In the matter of the applications of the Public Service Gas Compar 
and the Public Service Electric Company for the cancellation of the tax 
assessments for the year 1922 on property situate in the City of Newark 
County of Iéssex and State of New Jersey. 

Mr. Edward Ambler Armstrong for Petitioners. 

Mr. Joseph G. Wolber for Respondent. 


Mr. JESS: These two appeals were heard together, as they inv 


the same question of law. The Public Service Gas Company was a:sessed 
by the City of Newark for $100,000 on ongue = property, and the Electric 
Comp: vj for $50,000 on personal property. The property so assessed con- 
sisted of gas ranges and fixtures, gas iit electric heaters, electric light 
rma ti washing machines, and other articles on sale in the commercial! 
departments of the appellant corporations. ‘The assessments were affirmed 


by the essex County Board of Taxation, whereupon appeals were taken to 
this Board. 

The theory of the City in levying the assessments was that prot 
erty of the kind in question was not essential to the operation or business 
of the public utilities as such, and that, therefore, it could not have 1 
within the contemplation of the Legislature when it passed Chapter 25 yt 
the Laws of 191g, under which the appellants contend that the p is 
exempted from taxation, 

The dithculty with the City’s position is that it disregards the plain 
language of the statute. Chapter 25, in imposing an additional franchise 
tax upon the gross receipts of certain public utility corporations, provides 
that such additional tax shall be in lieu of all taxation of “all personal 


property,” and expressly exempts such property trom taxation. [he pur- 
pose is made as clear as language could make it, to substitute the gross re- 
cepts tax for the tax on all personal property, without limitation or reser- 


vation as to the quantity, quality or use of such property. [he only ques- 
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tron that can arise in any given case is whether the property sought to be 
taxed or exempted is personal property, or property of the nature embraced 
within the legislative prescription. That question does not arise here, 
since the property assessed is admittedly personal property. 

It may be that, as the City argues, there are reasons in principle for 
ditferentiating between personal property impressed with a public utility 
use and personal property owned by a public utility for the purpose of its 
commercial enterprise. That, however, is a matter of legislative policy, 
as to which the Legislature has spoken in plain terms. 

The action of the Essex County Board of Taxation should therefore 
be reversed and the assessments cancelled. 


IN RE BRANCHVILLE ELECTRIC POWER, WATER & LIGHT CO. 


(Board of Public Utility Commissioners, Jan. 9, 1923.) 
Order to Company Not Complied With—Rules of Board—Compulsion. 


THE BOARD: On January oth, 1g20, this Board, after due notice 
in writing, and hearing pursuant thereto, made a decision and order re- 
quiring the Branchville Electric Power, Water & Light Company to make 
certain “changes and improvements in the operation of its plant and sys- 
tem.” Copy of this decision and order are attached hereto and form Ex- 
hibit “A” and Exhibit “B” of this decision. 

In accordance with the decision of the Board, its engineer was in- 
structed to make an inspection of the Company’s property to ascertain to 
what extent, if any, the Company had carried out the orders of the Board. 
pection was made on March 22nd and 23rd, 1921, and was re- 
ported to the Board on April 4th, 1921. ai 

According to the inspector’s report of April 4th, 1921, the Company 
failed to comply with the Board’s order in that the Company did not: (a) 
“install in front of the switchboard and across the ends thereof a railing at 
a distance of at least three and a half feet from the face of the board, so 
arranged as to prevent unintentional contact with any portion of the 
switchboard” ; and did not (b) “comply with Rule IV of the Rules, Regu- 
lations and Recommendations for Electric Utilities, this rule requiring the 
stenciling of poles so as to provide for identification.” 
| — and promulgated a rule effective December goth, 


This ins 


Phe Board adoy 
191%. concerning “all ectric utilities, including the Branchville Electric 
Power, Water & Li ahi Company, a copy of which rule was served on said 
Company and by the terms of which it was provided: 

“NIV. The rules contained in the 1913 edition of the National Elec- 
trical Code regarding grounding of secondaries are hereby adopted for 
ll nez nstruction. Each utility shall adopt a plan whereby exisiting 
ervices will be changed to conform to the rule, and submit the same to the 
Board tor approval by July 1, 1914. 


It further appears by the report of the inspector, under date of April 


, 21, that the Company in this case has failed to comply with the 
rementioned rule and regulation of the Board. 

; inspector further reports in his report hereinbefore referred to 
hat the Company has whe lly failed to comply with Rule IIT of the Rules, 
Regiiations and Recommendations for Electric Companies, which became 
effective by order dated December goth, 1913, of which Rules and Regula- 


tint the ( rin pany he d complete knowledge. 
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It further appears that the utility in this case has wholly failed to 
carry out the general rules and regulations governing all electric utilities as 
promulyated by the Board in that poles of said Company are jointly used 
for clectric light and power wires and also for telephone wires, and the 
utility has failed to locate the crossarms supporting the electric light and 
power wires higher than the crossarms supporting the telephone wires, 
and as a result there is a continuing hazard to the public and also the sub- 
scribers of the Velephone and Electric Companies using the poles, and the 
Telephone Company has thereby been prevented from extending its ser- 
VICE. 

The Board therefore finds and determines that the Branchville [lec- 
tric Power, Water & Light Company has failed to observe and comply with 
the orders of this Board heretotore made and particularly the order dated 
January 6th, 1g20, and the provisions of order dated December gth, 1913, 
herein referred to. The Board therefore directs its counsel to take appro- 
priate proceeding to compel the Branchville Electric Power, Water & 
Light Company to comply with the orders of the Board as hereinbefore 
referred to, 





IN RE CENTRAL R. R. OF NEW JERSEY. 


(Board of Public Utility Commissioners, Jan. 29, 1923.) 
Railroad Crossmgs m Elisabethport—Postponement of Elimination. 

In the matter of proceedings under Chapter 57, P. L. 1913, relating to 
certain public highways in the City of [Elizabeth which cross and are 
crossed by the railroad operated by the Central Railroad Co. of New 
Jersey at the same level. 

THE BOARD: The Board of Public Utility Commissioners, by its 
order dated March 7th, 1916, initiated a proceeding and called a hearing 
to determine whether certain streets and avenues in the City of Elizabeth 
at [lizabethport, designated in said order, are public highways, and 
whether such of them as are public highways cross the railroad operated 
by the Central Railroad Company of New Jersey at the same level, and 
whether said crossings, or any of them, are dangerous to public safety, or 
whether the public travel on such highways, or any of them, 1s impeded by 
such crossings, and to determine what, if any, order should be issued by 
said board for the alterations of said crossings, or any of them, by sub- 
stituting therefore a crossing or crossings not at the grade of such public 
highways, or any of them, under or over such railroad, or by reconstruc- 
ting such railroad under or over such public highways, or any ot them, or 
by vacating, relocating or changing the lines, width, direction or location 
of such highways, or any of them, and the opening of a new highway in 
the place of the one ordered vacated, and to determine any and all other 
matters, the determination of which may be within the power of said 
Board, and which may be involved in and incidental to the separation of 
the grades of said highways, or any of them, and of said railroad. 

Notice, as required by the statute, was given to all parties in interest 
The hearing was held and from time to time continued until same was con- 


cluded. 
a ee 


While the railroads were under Federal control, consequent upon the 
recent War, all grade crossing proceedings were suspended. 
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The membership of this Board having changed since the hearings 
were held, and the subject-matter of said hearings not having been de- 
termined, this Board gave notice on September teth, 1922, that the pro- 
ceeding heretofore imuitiated hy order of March ath, LQ, would be re- 
opened, and further hearing held by the Board at its rooms, 790 Broad 
Street, Newark, N. J... on Wednesday, October rith, 1922, at eleven o'clock 
in the forenoon, and at that time and place the Board would give consider- 
ation to and hear interested parties upon the questions whether the record 
oft the hearing previously held should be regarded as fully completing these 
proceedings, and a determination of the questions involved be made upon 
said record, or, if not, to what extent additional testimony should be re- 
ceived or argument submitted, or both. 

Hearings were held on October tith and November 22nd, 1922, at 
the room of the Board in Newark, N. J. 

lt appeared that the Central Railroad Company had plans pending 
before the Secretary of War for the rebuilding of its bridge across New- 
ark Bay, which, if approved, called for the actual construction thereof to 
begin on or before the 15th day of February, 1923, and to be completed 
within two vears thereafter. This bridge reconstruction, in itself, is an 
undertaking of great magnitude, and will involve the railroad in certain 
delavs to trathe incident thereto. The project lies geographically imme- 
diately east of and adjacent to the proposed grade-crossing elimination 
through Elizabethport. 

It also appeared that on the main line of the railroad, running South 
from Elizabeth and serving the shore reports, and generally the South 
Jersey district. located but twelve miles from the proposed work at [liza- 
bethport, lies the City of Perth Amboy, through which by order of this 
Board the crossings are to be eliminated, beginning January Ist, 1923, and 
to be completed one vear thereafter, a large construction work which also 
will necessarily involve delays to railroad operation, 

TI k contemplated at Elizabethport under the present proceed- 
ings is a grade-crossing elimination of great magnitude, and the Board is 
of the opinion that. hecause of its close physical association with the other 
two large projects at Newark Bay and at Perth Amboy, and the conse- 


quent disturbance of and interruption to traffie resulting from having all 
three operations carried on simultaneously, work at [hzabethport should 
net got rd until the other work is substantially finished, and opera- 
tion of the railroad restored over the new work, at the Bay bridge and 
¥ Therefore, the Board is of the opinion that the work at 
! ec in these proceedings, should not be ordered at the 


heli; port, ! 
present time, provided, however, that the plans for the bridge across New- 


ark Bay are approved and that work is started in accordance therewith 
| sth, 1923 
Ita develope dat the hearing that the present day conditions of rail- 
road operation would require some alterations in the plans already sub- 
e case 


he Board will. therefore. defer issuance of an order for the elimina- 
e grade crossings through Elizabethport at this time, and will af- 
ran opportunity for the submission of such proposed revision of the 


plan- as the parties hereto may desire. 
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ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


In re Atlantic City Gas Co.-Vhe Board instituted an investigation as 
to the reasonableness of the prevailing rates of the Atlantic City Gas Com- 
pany, now existing in Atlantic City and the neighboring territory supplied 
by it. As incident thereto a valuation of the property was made. The 
Board: ‘From the evidence it appears that the Atlantic City Gas Company 
is one of the most modern in the State and maintains a high standard of 
efficiency in the manufacture and distribution of gas. Its structures, ma- 
chinery and equipment are constantly maintained at a standard of practi- 
cally one hundred per cent. efficiency and it uses many mechanical time and 
labor saving devices of the most modern type. The operation of the Com- 
pany and the maintenance of its service is conducted in a satisfactory 
manner. The Company has not declared any dividends since 1914, but, 
according to che evidence, has used its earnings in the development of its 
plant. This appears to have been necessary, due to steady growth of the 
Company's business and in order to keep the plant in efficient operation 
and in a position to maintain satisfactory service. We find and determine 
from the evidence that the present fair value of the Company for rate 
making purposes is $5,000,000, The net earnings of the Company for the 
past year were $867,700, and the rate of return on this basis 1s 7.55 per 
cent., Which we find is not at this time excessive. We further find and de- 
termine that the prevailing rate for gas sold by the Company in the com- 
munities served by it is not excessive.” Decision Jan. 12, 1923. Mr. W. 
A. McInery and Mr. Joseph A. Slattery for Atlantic City Gas Company. 
Mr. Carlton Godfrey for Property Owners’ Assn. Mr. Edward Bader, 
Mayor, for Atlantic City. 


In re Pennington Springs Water Co.—Application for approval of 
sale of property to the Borough of Pennington for $20,000, plus actual 
cost of extensions subsequent to Oct. 1, 1922. Original cost of the plant to 
Dec. 31, 1917, was $28,449.17. The value at present was approximated to 
amount of $20,836.82, obtained after deducting full theoretical deprecation 
and also the value of unused equipment and using original cost prices. 
The Board: “Investigation conducted by the Board showed that the law 
governing sales of the kind under consideration has been complied with 
and that the sale price was a fair one. The Board, therefore, on Decem- 
ber 28th, 1922, issued its formal certificate of approval of the sale. This 
decision of the Board is therefore filed as a matter of record.” Decision 
Jan. 16, 1923. 


Inve Cape May Co. Electric Co.—Application for approval of acquisi- 

tion of property formerly owned by the Stone Harbor Electric & Power 
Co, and the issue of $126,000 of common stock. An inventory of the prop- 
erty submitted by Petitioner, priced by the Board’s engineers, showed a 
total fair value, as of Nov. 15, 1922, of SQ&,o00. The Board: ‘The value 
of this property for purposes of capitalization is Sg8,000, and a certificate 
approving of the issue of stock, at par, to this amount will, accordingly, 
issue.” Decision Jan. 24, 1923. Mr. Walter Carson for Petitioner. 
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SOME INTERESTING bandit OF-STATE DECISIONS. 


» 


Corporate Orricerk May Be “Eeupioye.” 


The principal stockholder and executive of a corporation is not pre- 
cluded trom claiming a for injuries as an employe. It is held 
in Southern Surety Co. v. Childers, 209 Pac. 927, decided by the Supreme 
Court of Oklahoma, that he may serve both as an officer and workman un- 
der circumstances making him an employe within the meaning of the 
Workmen’s Compensation Law, and, if he sustains injuries while per- 
forming duties in the latter capacity, he is entitled to compensation under 
said Act. The opinion says: 

“The authorities on this question are not in harmony, some holding 
that the president and majority stockholder of the corporation 1s not an 
employe within the meaning of the Workmen’s Compensation Law and 1s 
not entitled to compensation for injuries sustained while engaged in man- 
ual labor for such corporation, while others hold that the “ownership of 
stock and the incumbency of an executive office in the corporation will not 
prevent a recovery where the facts are such as to entitle the claimant to 
compensation. 

“It appears to us that the better reason dictates that compensation 
should not be denied one because he happens to be a stockholder and pres- 
ident or other executive or managing officer of the corporation that em- 
ploys him, and that that fact alone is not sufficient to eliminate him from 
those regarded as employes within the meaning of such Act. Obviously, 
where the claimant was the chief executive officer of a large corporation 
and his duties did not require that he perform manual or mechanical la- 
bor, he could not be regarded as the employé within the meaning of the 
Act or the terms of the policy, and if he sustained injuries while perform- 
ing manual or mechanical labor, which was no part of his duties, but in 
which he acted as a mere volunteer, he would not be entitled to compensa- 
tion. On the other hand, although the claimant was the owner of the ma- 
jority of the stock and was the chief executive officer of a corporation, yet 
if he performed manual or mechanical labor as a part of his duties, such an 
official in his capacity as a workman might measure up in all respects to the 
conception of an employé within the meaning of the Act. The case at bar 
affords an apt illustration of a case where the official of a corporation 
served in a dual capacity; that is, as an officer and as a workman. The 
claimant had owned the automobile agency and garage ; he organized a cor- 
poration and transferred his assets to the corporation in exchange for 80 
per cent of its capital stock and was the president of the corporation, but 
he was also a mechanic, and a portion of his time was occupied in manual 
and mechanical labor in the shop or the garage, and in testing and demon- 
strating cars, and while thus engaged the injury complained of occurred. 

“We conclude that notwithstanding the claimant was a stockholder 
and president of the employer, he was an employé within the contemplation 
of the Act. This conclusion is supported by the following authorities : 
Honr old on Workmen’s Compensation, Vol. 1, p. 173; In re Raynes, 66 
Ind. App. 321, 118 N. E. 387; Beckmann v. Olerich & Son et al, 174 App. 
Div 353, 160 N.Y. Supp. 791. In Ohio Drilling Co. v. State Industrial 
Commission (Okla. Sup.), 207 Pac. 314, this Court held that a member of 
a partnership engaged in the business of drilling oil wells who performed 
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labor for the partnership and who was injured while in the employ of the 
partnership was entitled to compensation under the terms of the Work- 


men’s Compensation Law.” 


RicuTr oF Opposinc Counser to INspeCT MEMORANDUM OF WITNESS. 


Opposing counsel is entitled, in a ¢ riminal case, to spect a memoran- 
dum which a witness is using to assist his memory in giving his testimony 
according to People v. Schepps (Mich.), 186 N. W. 508, wherein the 
Court said : 

“When counsel asked the witness if he might see what he had been 
reading from, and counsel for the prosecution objected, defendant's coun- 
sel urged that he was entitled to see the paper used by the witness to re- 
fresh his recollection, and asked the Court to so hold. ‘To this the Court 
said: ‘You are denied the right to take this man’s private memorandum he 
is testifying from.’ The ruling was in violation of a well-settled rule of 
evidence in both civil and criminal cases, which it has been said should be 
more strictly adhered to, if anything, in the latter than in the former. The 
reasons for the rule have been so often discussed in textbooks and pub- 
lished decisions that it seems unnecessary to repeat them; but for those not 

familiar with the subject, and of inquiring mind, a lead may be found 1 


the following citations : Duncan v. Seeley, 34 Mich. 369; | cople v. oe 
49 am 2, 13 N. W. 365; Cortland Mfg. Co. v. Platt, 83 Mich. 419, 47 
N. W. 330; Potter’s Mich. Ev. 432; State v. Deslovers, 40 R. I. &g, 100 


Atl. 64; Aner v. Greenwald Petticoat Co. 192 App. Div. 559, 183 N. Y. 
Supp. 97; Tibbetts v. Sternberg, 66 Barb. 201; Green vy. State, 53 Tex. 
Crim. Rep. 4g0, 22 L. R. A. (N. S.) 706, 110 S. W. g20; Cox vy. Norton, 

Penr. & W. 414; Chute v. State, ig Minn. 271, Gil. 230; Morris v. United 
State, 80 C. C. A. 112, 149 Fed. 126, 9 Ann. Cas. 558; Greenl. Ev. 14th ed. 
5606; RKapalje, Witnesses, § 283; Wigmore Icv. $$ 753+ 762, 1861; and § 
Jones, Ev. (1914), some times called ‘the Blue-book of Evidence,” $$ &74- 
876 Ct Seq: where the subject 1S fully discussed with Moa int citation of 
decisions. Whether an examination of the memorandum in this case 
would have been of any assistance to the defendant is not the question. 
or the Court to prejudice and determine that it would not is an invasion 
of the provinee of the jury and reversible error. pre this it is said in 
Tibbetts v. Sternberg, 66 Barb. 201: ‘The right of a party to protection 
against the introduction against him of false, forged, and manufactured 
evidence, which he is not permitted to inspect, must not be invaded a hair's 
breadth. It is too valuable to be trifled with, or to permut the Court to 
enter into any calculation as to how far it may be encroached upon with- 
out injury to the party.’ ” 


INguryY FrroM Evecrric Ligur Porte Hore. 


A dady, after arguing in vain with some of the men who were prepar- 
ing to locate an electric hght pole in front of her house, finally gave up the 
attempt at t oral persuasion, and placed one of her legs im the hole, hoping 
in this way to deter the men from setting in the pole. But they dropped 
the pole in on her leg and fractured it. Then she came to Court, but was 
nonsuited. The Supreme Court of New York, Appellate Division, Second 
Department, heard the case on appeal, reported in to4 New York Supple- 
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ment, 807, as Marx y. Edison Electric Hluminating Company, and held 
that plaintiff had stated a prima facie case against the Hluminating Com- 
pany, and granted her a new trial. Judge Kelly, who wrote the opinion of 
the Court, said: 

“She asked them by what authority they were erecting the pole, and 
they told her ‘the city had given the Edison people the privilege to put the 
pole in there.” They showed her a blueprint, but she told them it was not 
a permut, and called their attention to the fact that they were not placing 
the pole at the place indicated on the blueprint. They said, “Phat is where 
we are going to put it, in where we started it.” She then testified to her 
efforts to prevent them from placing the pole; that she asked the opportun- 
ity to telephone to her husband, which was granted her. She came back 
and renewed her efforts to prevent the placing of the pole by sitting on the 
ground with her legs in the excavation. She asked them to get a police 
ofticer, and a policeman was summoned, who announced his decision, “You 
are both right, and the men are doing what they are paid to do, and you are 
protecting your prop rity,” and he refused to interfere. She says defend- 
ant’s employes beat her and punched her, so that she was black and blue 
and covered with bruis ses, and finally put the butt end of the pole in the 
hole or excavation where her legs were placed, thus pinioning her there, so 


that she was held for nearly half an hour. . . . She testified to con- 
tinued pains and aches to the day of the trial, three years after the occur- 
rence. 2... As against the nonsuit it seems to me that, plaintiff having 


proved the excavation of the hole in the highway and defendant admitting 
its responsibility for the excavation and that it was engaged in erecting 
poles in th e street, the defendant was called upon to show some permit or 
other justification for its interference with the public way.” 





That abusing a juror for the verdict he has rendered, and making 
threatening gestures towards him after the case is ended, but before the 
end of the term of Court, tends to impede and hinder the proceedings of 
the Court, and to impair re - ct and authority for the Court’s proceedings, 


within the meaning of a statute making one guilty of an offense whose 
conduct has such tendency, is held in the North Carolina case of Re Foun- 
tain, 82 N. C. 49, 108 S. fe. 342, which is annotated in 18 A. L. R. 208, on 


assault as contempt of Court. 


The mere fact that the driver of a motor truck agreed to stop it in 
rder that one riding wit hout permission might alight imposed on the 
driver no duty of ascertaining at each step in the operation of the vehicle 
whether the trespasser was in a safe or dangerous position with respect to 


rdinary movements of the car, and where he did not know that the tres- 
passer was in a place of peril and likely to be injured at the time the 
truck was speeded or jerked as it was approaching the curb for the pur- 
pose of stopping, but was still six feet from the curb, lability could not be 


predicted on such jerk. MeGhee v. Birmingham News Co., Ala., 90 So. 














1eld 
ym- 


rof 


and 
the 
not 
ing 
cre 
her 
an- 
ick 
the 
ice 
‘ou 
ire 
id- 
lue 
he 


mn- 
Ir- 
ng 
ng 
ng 
or 


ng 
he 


of 


re 
yy 


se 
N- 








MISCELLANY Gi 


MISCELLANY 





FEDERAL JUDGE RUNYON. 


Former Governor and State Sen- 
ator William N. Runyon was duly 
sworn in as United States District 
Judge at Newark on January 26th. 

The oath of office was admuinis- 
tered to Mr. Runyon by lederal 
Judge John Rellstab in his court- 
room in’ the Newark postoffice 
building at noon, after Mr. Cran- 
mer, as Clerk of the Court, had read 
the commission signed by President 
Harding. Sitting with Judge Rell- 
stab were Federal Judge Charles F. 
lynch, Federal Judge Joseph L. Bo- 
dine, Judge J. Warren Davis of the 
United States Circuit Court of Ap- 
peals, Chancellor Edwin R. Walker 
and Mr. Runyon. 

Those present at the ceremonies 
included Circuit Court Judge Nel- 
son Y. Dungan, Assistant State At- 
torney General William Newcorn of 
Plainfield, former Assistant District 
Attorney Frederic M. P. Pearse, 
who is now secretary to Governor 
Silzer; United States District At- 
torney Walter G. Winne, [:dward 
1). Duffield, President of the Pru- 
dential Insurance Company; Free- 
holder Edwin Ball, County Counsel 
Arthur T. Vanderbilt, Vice-Chan- 
cellor John H. Backus, Assistant 
United States District Attorney 
Richard Plumer, Internal Revenue 
Collector Frank C. Ferguson and 
red Germain, chief field deputy of 
the local branch of the Internal Kev- 
enue Department; State Senators 
Wilham HH. Parry and Arthur N. 
Pierson, Alan Bruce Conlin ot 
Westheld, State Commander of the 
American Legion; County Registrar 
Howard Dodd and others. 

There were several floral tributes 
in the courtroom, including large 
bouquets from Wilham W. Evans, 


Speaker of the House, the United 
States Marshal’s office, the Issex 
County Women’s Republican Club 
and the “Tadpoles,” a Trenton lun- 
cheon club, of which Judge Runyon 
is a member. Among a number of 
congratulatorytelegrams received by 
Judge Runyon was one from Goy- 
ernor Silzer, which stated: “May 
you have a happy and successful 
career on the Bench, and may great 
honors, well deserved, be conferred 
upon you.” 


HONORS TO U. S. CLERK CRAN- 
MER. 


Many of those who witnessed the 
swearing in of Judge Runyon, as 
mentioned in the preceding article, 
attended the dinner in honor of Mr 
(seorge T. Cranmer later in the Ho- 
tel Robert Treat. Former Federal 
Judge Thomas G. Haight acted as 
toastmaster and the speakers includ- 
ed, in the order in which they 
spoke: United States Circuit Judge 
Davis, Chancellor Walker, Peter S. 
Carter, a member of the New York 
Admiralty Bar; Federal Judge Rell- 
stab, Francis S. Lewis, a member of 
the Admiralty Bar of Philadelphia; 
Vice-Chancellor John Griffin, Fed- 
eral Judge Runyon and John R 
Hardin of the law firm of Pitney 
Hardin & Skinner, Newark, who 
spoke in behalf of the Bar of the 
otate 


In his opening remarks as toast- 
master, former Judge Haight re- 
ferred to the affair as a “remarka- 
ble tribute to a remarkable man 
former Senator Cranmer.” Judge 
Haight said that Mr. Cranmer dur- 
ing his career as Court Clerk has 
“brought up many Judges,” and that 
he had conducted the othce tor thir- 
tv vears not only etticiently, but in 
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a hindly manner, which made many 
friends tor himself and his deputies, 
whoare Benzamin Fo Pavens, Chas 
S. Chevrier, Robert S. Chevrier, 
nd Walham Bo Reilly, who, with 
the exception of Robert S. Chevrier, 
. lormet 
ludgve Elarght said that Chiet Jits 


tee Walhamt S. Gummere had hoped 
e banguet. but was un 
Ciremit Court Judge Davis, the 
rst sy r.said in part: “ltaus an 
Cus v | r Jud especially 
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have been associated with Senator 
Cranmer mo omatters of some pith 
and moment. both to himself and to 
me, and Lo have never found tam 
wanting 

Mr. Peter S. Carter of the New 
York N\dmiralty Dar, the next 
speaker, told of Mr. Cranmer’s un- 
tiring etforts mi aiding members of 
the New York Bar on innumerable 
OCC USTOTS 

Federal Judge Rellstab m his re 
marks said that “loyalty and help- 
fulness are two of Mr. Cranmer’s 
ereatest characterist1 Senator 
Cranmer is not one of those clerks 
who is content merely to supervise 
those working under hime —he per 
forms a large share of the work 
himself Purning to Judge Run 
on, Judge Rellstab said: 

“When vou are hearme an admir 
ity case | hope vou have the good 
fortune to have Senator Cranmer as 
clerk. It vou do you wall think 
sometimes that the clerk is asleep 
but he isn’t. Tf you watch his facial 
expressions, you will) soon Jearn 
which side to take in the case. One 
would hardly expect that on the day 
of the swearing in of a new Judge 
the members of the Bar would give 

‘nner in honor of the clerk of the 
Court, but that only indicates the 
high esteem in which Senator Cran- 
ner is held by members of the 


is S. Lewis, of the Philadel- 
\dmiralty Bar and Vice Chan- 
cellor Grithn, the next speakers, 
uded Mr. Cranmer’s service 


] 


In introducing Judge Runyon as 
he next speaker, Judge Haight re- 
ferred him as the “baby of the 
Pederal Beneh—born today.” Judge 
Runyon said in part: 

“My acauaintance with Senator 

er while not an intimate one 
vel, has always been a delight ful 
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his feet astudent. TP shall not only 
ask of him kind consideration, but I 
shall ask the hand consideration of 
all you members of the Bar.” 

Vr. Jolin BR. Plardin spoke of the 
erowth of the busmess tran-cacted 
by the Federal courts mm tha tate 
and of the part Mr. Cranmer played 
during his career. In belalt ot those 
present Judge Pauight presented to 
Mr. Cranmer ao photograph of a 
erandiather clock, which = fudge 
Hleaeht said, Mr. Cranmer would 
find an his home in Prenton. In ac- 
cepung the gift and replying to the 
tributes which had been pad to him, 
Mr. Cranmer said that the major 
hare of eredit for the conduct of 
the Court Clerk's office was due the 
deputy clerks. 


EAST NEW JERSEY WATER CO. 





On February 2 the Court of FEr- 
rors and Appeals, in an opinion by 
Clief Justice Gummere, held that 
the East Jersey Water Company 
is a public utility corporation ana 
hence subject to regulation as such. 
In concluding that the East Jersey 
is operating a water system for pub- 
lic use, within the meaning of Sec- 
tion 15 of the Public Utilities Act, 
the Court found the question pre- 
sented similar in principle to that 
in Which the Court of Errors some 
years ago held that associated in- 
surance companies operating in 
what was called the Newark district 
were subject to State regulation as 
to rates, for the reason that they 
were conducting a business in which 
the public had an interest, which ex- 
sted notwithstanding that the (om- 
panies affected were under no obli- 
gations to imsure all or any partic- 
ular part of the property ot the peo- 
ple within the limits of the district. 

The Public Utilities Commission, 
resisting the claim that the least Jer- 
cy came under the jurisdiction of 
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that Board, adhered to the theory 
that because the Company had not 
been vested with the power of emi- 
nent domain and was under no char- 
ter obligation to supply the water di- 
verted hy it to the public, it was a 
mere private corporation operating 
a water system in which the publie 
had no interest. The Court of Ier- 
rors held this view of public use was 
too narrow and failed to state 
real test as indicated in various de- 
cisions bearing upon the subject. 
Disposing of the second point, the 
Court held that, notwithstanding the 
Company is operating under the 
general Corporation Act of 187 
subsequently extended to empower 
the damming of rivers and stream: 
and the transportation and sale of 


water, the corporation Is in fact op- 

erating a water system under privi- 
ae | 

leges granted by the State. Thoug 


this power was not included in the 
revision of the general Corporation 
Act in 1&6, the Court pointed out 
that the repealer contained an ex- 
press provision protecting the rights 
actually exercised by then existing 
Companies. 

The Chiet Justice remarked that 
the east Jersey for more than 
quarter of a century has asserted 
right to carry on its business under 
the authority of the st 
State during all that time has ac- 
quiesced in the use of its waters by 
the Company tor the purposes 


which they are devoted and has 


dealt with the corporation on the 
basis of the legalitv of its acts. 
“Certainly in this situation,” add- 
ed the Chiet Justice, “the corpora- 
tion can not, nor can any agenev of 


the State, unless duly authorize 

do so, be heard to dispute the exist- 
ence of the privileges actually en- 
joved by the corporation under the 
unplied permission ot the State 
self, and so relieve the corporat 


from its obligation to observe those 
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rules and regulations which the 
State itself has provided for the 
purpose of controlling the business 
of utility corporations to such an 
extent and in such a way as best to 
protect the interests of those of the 
public for whose benefit it 1s carried 
On. 


MORE NEWARK COURT ROOM. 

During the course of the evening 
when ex-Senator Cranmer was giv- 
en a dinner in Newark to his honor 
as Clerk of the U.S. District Court 
(on Jan. 26th), resolutions were 
adopted by members of the Bar 
present respecting the inadequacy of 
the Federal Court rooms in the 
Newark Postoffice building. After 
a number of “whereases,” setting 
forth the facts, it was: 

“Resolved, That the members of 
the Bar of the United States Dis- 
trict Court do hereby demand that 
the Department of Justice forthwith 
provide adequate facilities in New- 
ark, New Jersey, for the tral of 
causes and transactions of bus nes: 
in the Court. 

“Be it further resolved that cop- 
ies of this resolution be forwarded 
to the Attorney-General of the 
United States, the Secretary of the 
Treasury, the Chief Justice of the 
United States, the presiding Judge 
of the United States Cireuit Court 
of Appeals for the Third Circuit 
the United States Senators and 
members of Congress from New 
“sap 


A JUSTICE’S RACY LETTER. 

Judge Van Buskirk of the Court 
of Errors and Appeals, being quite 
a gunner and fisherman, provided 
game menu for the 
Judges at Hackensack on Friday, 
January 26th, the Court for the 
first time in its history sitting at 


an elaborate 


Hackensack Court House in confer- 
ence up to 2 P. M., at which time 
the Judges, with the members of 
the Court of Chancery, assembled 
at the Union Club and became the 
guests of Judge Van Buskirk. 

One of the letters of acceptance 
received by Judge Van Buskirk we 
have been permitted to see, and as 
it 1s likely to be enjoyed by some of 
our readers who do not belong to 
the High Courts invited, we give it 
in full, unknown, however, to the 
writer, whom we are quite certain 
will forgive our printing it: 

“January 21, 1923. 

“My Dear JupGe: Quite recent- 
ly, as time is measured, | concluded 
that the best type of ‘game’ for me 
on Fridays is fish: and so, in antict- 
pation of your feast, | am about to 
ask you to go out with your Nep- 
tune trident and search the historic 
waters of the Hackensack for ‘cat- 
fish’ for me, and, failing that, kindly 
tread the limpid waters of Overpeck 
Creek for ‘eels.’ Either will answer 
as they partake of the judicial at- 
tribute in that they are not easily 
‘skinned.’ 

“The Bar Association are 
always considerate in this respect, 
since they serve up in royal style a 
splendid species of ‘green snapper,’ 
which I am told Judge White, with 
his unerring instinct as an illustrious 
follower of Nimrod, brings down 
or up, as he may elect, from the 
dark abysses of the prolific Atlan- 
tic. I derive also unspeakable con- 
solation from the fact that, histor- 
ically speaking, all mankind (includ- 
ing Judges), may trace their ances- 
tors to the genus ‘Pisces,’ and hence 
it is said that we are all quite fre- 
quently referred to in the intellect- 
ual society of the day, (Judges in- 
cluded) as ‘poor fish” You will 
perceive, therefore, that in my in- 
tense avariciousness for the finny 
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tribe, | am unconsciously true to the 
laws of heredity, and am simply re- 
curring to type through abysmal 
ages of evolution, 

“Then, too, you will recall that 
fish is) proverbial bra pabulum, 
and therefore all Judges, if they 
would keep up with the ‘game,’ 
should make of fish a prime article 
of diet. And it is not to be over- 
looked in this connection, that the 
danger to humanity, (including 
Judges) arises not so much from 
what they inject into their stomachs, 
as from what they imbibe in their 
brains, except in cases (somewhat 
notorious these days) where the 
stomach reacts upon the brain. 
That prince of good fellows, Hor- 
ace, who was a little less removed 
from his piseatorial origin than are 
we, sagely observes to my unspeak- 
able consolation, ‘/Sejunus  raro 
stomachus vulgaria temnit’; an ob- 
servation, by the way, which our 
good confrere, Justice Kalisch, in a 
‘same’ dissenting opinion, will con- 
tend, had its origin not upon the 
banks of the Tiber, but in that ele- 
vated heterogeneous society of the 
Tower of Babel, when fish were as 
plentiful in the muddy waters of the 
lcuphrates as were falling leaves in 
the Sylvan groves of Vallambrosa. 

“Yet, when all is said upon this 
gastronomic topic, | have only to 
remind you, my dear Judge, that 
the consummate pleasure of the oc- 
casion depends not so much upon 
the character and quantity of the 
viands at our disposal (for Judges, 
needless to remind you, move in 
these days in an ethereal, and not in 
a spiritual world), but rather in the 
happy thought that we are in the 
company of brethren, who, from 
continuous delightful association of 
many fleeting years of assiduous 
service in behalf of their people and 
State, have learned not only to ad- 


mire, but to love one another. //laec 
olim meminisse juvabit. 
“With best wishes, I am, 
“Iraternally yours, 
“JAMES FF. Minturn.” 


GOVERNOR’S APPOINTMENTS. 

Circuit Court Judge, Willard W. 
Cutler, of Morristown, to succeed 
himself. 

Clifford L.. Newman, of Paterson, 
to succeed Governor Silzer. 

Peter FF. Daly, Common Pleas 
Judge in Middlesex, to succeed Cir- 
cuit Court Judge Kichard Doherty, 
filling an ad interim appointment. 

Clerk of the Supreme Court, Ed- 
ward J. Kelleher, of Camden, now 
Assistant Secretary of the Public 
Utilities Commission. 

Prosecutor of the Pleas for Hud- 
son, John J. Fallon, now county 
counsel, 

Prosecutor for Mercer, William 
H. Geraghty, of Trenton, now Po- 
hee Court Judge. 

Common Pleas Judge in Hudson, 
Hyman Lazarus, of Bayonne, to 
succeed himself. 

Members of the Palisades Inter- 
state Park Commission, Frederick 
Sutro of Basking Ridge and Wil- 
ham HH. Porter, of New York, re- 
appointments. 

Common 





Pleas Judge Dallas 
llanagan in Essex, to succeed him- 
self, 

Common Pleas Judge Alfred A. 
Stein, in Union, to succeed Judge 
Pierce. 

Common Pleas Judge Robert V. 
Kinkead, in’ Hudson, to succeed 
Judge McCarthy. 

Common Pleas Judge William L. 
Smathers, in- Atlantic, succeeding 
himself, 

Prosecutor of Union, Abe J. 
David, to succeed Walter L. Het- 
field, Jr. 
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OBITUARIES. 


Mr. Charles Hl. Halfpenny, who 
had otiices formerly at 800 Broad 


street, Newark, died Dec. 3, 1922, 
at Allentown, Pa.. at the age of 77. 
Mr. Halfpenny went to Allen 


town about two years ago to live 
with a mece. He was admitted to 
the Bar of this State at the Novem- 
ber Term, 1881, and as counselor at 
the February Term, 1885, and was 
later considered a successful New- 
ark lawyer. Tle served as a mem 
ber of the Bloomfield Town Couneil 
from i891 to g5 and later was 


town attorney for ten years and 
also counsel for the Board of 
Health for titteen years. Mr. Half- 


penny was one of the organizers of 
the Watsessing Free Public Library 
and was its President several vears. 
He was a communicant of St. Paul’s 
episcopal Church, [ast Orange. 
Mr. Halfpenny had been in ill 
health for a considerable time. 


Hox 
State Banking 
William FE. Tuttle. who had been ill 
since last August, when he was 
forced to give up his campaign for 
the Gubernatorial nomination on the 
Democratic ticket, died at his home 
leigh Park. In September 
Indies. Soon 


after his return in October pleurisy 


Wittram E. Turtte. 


Commissioner 


nt to the West 


leveloped and was followed by 
per ous anemia. In January of 
this year two blood transfusion op- 
erations were resorted to in the 
hope of benefiting his health. 

Mr. Tuttle was born at Horse- 


heads, Chemung County, N. Y., De- 
cember 10, 1870, the son of William 
edgar and Frances M. (Bonham) 


Tuttle He was educated at the 
common schools and then entered 
the Elmira Free Academy, from 


whi h } e 


was graduated in 1887. He 


next entered Cornell University, 


studied for two years and then left 
to vo into the lumber business. 

In 1&8 7 he went to Westheld, 
where he continued the lumber bus- 
Imess in partnership with his two 
brothers, the firm name beimy ‘Tut- 
tle Brothers. tle soon became ac- 
tively interested in Westheld affairs, 
help to organize and was elected 
president of the Board of Trade and 
heeame a director in the People’s 
National Bank and in the Westfield 
Mutual Building and Loan Associa- 
tion. He was also one of the trus- 
tees of the Public Library. 

In 1go7 he made his eniry ito 
polities as a candidate for Assem- 
blyman from Union County on the 
Democratic ticket, but was defeated 
by Carlton B. Pierce by a plurality 
of 731. In that same year he was 
made chairman of the Democratic 
County Committee and continued in 
this position until 1913, when he 
declined re-election. In 1908 and 
i9i6 he was a delegate from the 
Fifth Congressional District to the 
Democratic National Convention. In 
1910 he was elected to Congress and 
again in 1912. In 1915 he was ap- 
pointed by President Wilson the 
sole Commissioner of the United 
States to the National Exposition of 
Panama. He was one of the Amer- 
ican representatives to the Inter- 
parliamentary Union in Stockholm 
in 1gi4. In ig2t Governor [d- 
wards appointed him Commissioner 
of Banking and Insurance of New 
Jersey. 

Mr. Tuttle was a member of and 
trustee in the Congregational 
Church in Westfield, and was also a 
Mason. He was a member of the 
National Democratic Club of New 
York: of the Westfield Golf Club, 
which he founded, and an officer of 
the Riding and Driving Club. Be- 
sides his brother, he is survived by 
a sister, who resides in Elmira, N. 
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